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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 
Case No: Misc(J) Case No. 247/2019  

(I/c T.S. No. 36/2018) 

Renu Bala Sahani –vs- Mir Hussain 

07.11.2022 

 Both sides are represented.  

 Today, I am going to dispose of this instant Misc(j) 

case. 

 This instant Misc (J) case has arisen on petition no. 

238/19 dated 11.12.2019 filed by the petitioner under 

Order VIII Rule 9 Section 151 of the CPC with a prayer to 

grant leave to file counter claim in the suit. 

 Perusal of the petition reveals that defendant after 

receipt of summon, made his appearance before this 

Hon’ble Court by engaging Designated Senior Counsel 

since deceased Prabin Kumar Dutta. After engaging the 

said counsel, the defendant briefed his case and furnished 

all required documents to contest the suit to ascertain his 

right, title and interest upon the suit land and for recovery 

of vacant khas possession by evicting the plaintiffs and 

other legal heirs of Late Ram Karan Sahani. 

 The defendant is a rustic villager and totally ignorant 

about the process of law. Unfortunately, after about a 

month or so, his engaged senior counsel fell in serious 

illness and was taking treatment. Therefore said counsel 

could not have been consulted further. On 09.07.2018, 

junior advocates of the senior advocate informed the 
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defendant to appear in court to sign some papers prepared 

to file in the suit by swearing affidavit. Accordingly, the 

defendant appeared and signed the papers to be written 

statement. While he asking about senior advocate, his 

juniors informed he is suffering from serious illness and not 

in a position to consult about the case. Unfortunately, the 

said advocate died on 27.10.2018. The defendant was 

pursuing his juniors to help him to return the brief so that 

he could engage some other counsel. On the first week of 

August, 2019, the brief of the suit has been handed over to 

the defendant. 

 Thereafter, the defendant consulted his presently 

engaged counsel, then he came to know that he has filed 

only written statement. It is further advised by the present 

counsel that defendant ought to have been filed a counter 

claim for seeking decree of declaration of his right, title, 

interest on the schedule C land with further prayer for 

decree of eviction of the plaintiffs and other legal heirs of 

Late Ram Karan Sahani, with their men and materials and 

by demolishing the illegal construction made on the suit 

land. The defendant had to wait long to get return of his 

brief from his earlier counsel chamber to take appropriate 

suggestions from other advocates. Therefore, the 

defendant unable to file counter claim along with the 

written statement. The situation was beyond the control of 

him. Hence, prayed to grant leave to the defendant to file 

the counter claim, which is filed herewith. 
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 Opposite side raised objection and stated that the 

petition is not maintainable at the stage of cross-

examination of plaintiff and their witnesses. The counsel 

for the opposite party stated that the instant petition was 

filed on 18.12.2019, whereas the defendants filed written 

statement on 09.07.2018. Hence, the petition was filed 

after 527 days from the date of filing written statement. 

The defendant filed the said petition to delay the suit. The 

counsel for the opposite party further stated that the 

defendant cannot get benefit for filing counter claim at this 

belated stage. The provision of Sec. 151 CPC is not 

applicable as there is a specific provision for filing counter 

claim. Opposite party reliance on the decision in Roshan 

Giri and another vs Rakesh Gurung and another 

reported in 2021(219) AIC 365 (SIK.,H.C.), where it 

was held that the counter-claim was filed after issues were 

framed and the plaintiff and his constituted attorney had 

filed evidence-there is no merit in this petition-Petition 

dismissed. 

 Perused the case-record and heard.  

 By the Amendment Act of 2002, Rule 9, Order VIII 

was re-enacted as follows : 

“9. Subsequent pleadings.– No pleading subsequent to 

the written statement of a defendant other than by way 

of defence to set off or counterclaim be presented except 

by the leave of the Court and upon such terms as the 

Court thinks fit, but the Court may at any time require 

a written statement or additional written statement 
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or additional written statement from any of the parties 

and fix a time of not more than thirty days for presenting 

the same.” 

 Thus it is seen that a counterclaim shall have the 

same effect as a cross-suit and the plaintiff shall have the 

liberty to file Written Statement in answer to the 

counterclaim and the counterclaim shall be treated as a 

plaint.  

 On perusal of main suit T.S. 36/2018, it is seen that 

defendant has filed Written Statement on 09.07.2018. This, 

in turn, means that while defendant’s cause of action for a 

counterclaim may be different from the cause of action of 

the plaintiff’s suit and the cause of action for the 

counterclaim may arise after the plaintiff’s suit stood 

instituted or cause of action might have arisen before the 

plaintiff’s suit came to be instituted, what is required is that 

the counterclaim must be made before the Written 

Statement is filed or before the date of filing of Written 

Statement expires. In the instant case the defendant filed 

his Written Statement on 09.07.2018, the proposed 

counterclaim appears to be filed at a much belated stage 

as the time for filing Written Statement by defendant is 

long over.  

It is well settled by the Hon’ble Supreme Court in the case 

of Olympic Industries v. Mulla Hussainy Bhai Mulla 

Akberally & Ors.7 reported in (2009) 15 SCC 528, it 

was held that even by filing an amendment or additional 

written statement, it is open to defendant to add a new 
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ground of defence or to substitute or alter the defence or 

even to take inconsistent pleas in the written statement so 

long as the pleadings do not result in causing grave 

injuries/irretrievable prejudice to plaintiff. It was further 

observed that mere delay is not sufficient to refuse 

amendment of pleadings or an additional written 

statement. If there is delay amendment of pleadings or 

filing of an additional written statement under Order VIII 

Rule 9 of the Code of Civil Procedure, 1908 where no 

prejudice was caused to the party opposing such 

amendment or acceptance of additional written statement 

then it could be easily be compensated by cost. Apart from 

that, even if the examination of a prosecution witness or 

his cross-examination is over, then also, it was open to the 

court to accept the additional written statement filed by 

the other party by putting some cost penalty for the delay. 

 Now the case in hand is on the stage of cross-

examination of PW evidence and the petitioner has filed 

this petition for filing counterclaim after filing of written 

statement. Considering all facts and circumstances, for the 

interest of justice and equity and upon considered opinion 

that the opposite party shall not lose the opportunity to file 

the counter claim and also from the above position of law 

it can be concluded that the aim of legal process is not to 

scuttle fair adjudication, hence, I deem it fit to allow the 

petition to file counter claim with a cost of Rs. 3,000/-, 

which is payable to the opposite party.  
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 In the instant case, the petitioner has filed this 

petition with proposed counterclaim, which is accepted and 

copy of the same is to be furnish to the opposite party.  

  The instant Misc (J) case is disposed on contest with 

cost. 

 

 


